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OPPOSITION TO PETITION TO DENY

BellSouth Personal Communications, Inc. (“BPCI”) hereby opposes the “Petition to
Deny and Request for Stay” filed by the National Association of Black Owned Broadcasters,
Percy E. Sutton, and the National Association for the Advancement of Colored People (hereinaf-
ter collectively “NABOB”) against all Form 600 applications submitted by winners of the
Broadband PCS auctions, including BPCI’s applications to provide Broadband PCS service on
the B Blocks in the Charlotte-Greensboro-Greenville-Raleigh (Market 06) and Knoxville
(Market 44) MT As.

NABOB’s petition should be dismissed without delay. Not only has NABOB failed to
demonstrate its standing, its petition does not even allege a basis for objecting to BPCI’s
applications. NABOB has petitioned against BPCI’s application even though its only substan-
tive arguments (which are speculative and unsupported, at best) are directed against other

auction winners. This constitutes an abuse of the Commission’s processes.
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IL NABOB LACKS STANDING

On May 12, 1995, NABORB filed a generic petition to deny al/ Form 600s submitted by
high bidders in the A and B Block Broadband PCS auctions.! No allegations specific to a grant
of BPCI's applications were raised.

Section 309(d)(1) of the Communications Act requires that a party seeking to deny an
application establish standing as a “party in interest.” 47 U.S.C. § 309(d)(1). A petitioner has
standing only when it can “plead ‘injury of fact’ fairly traceable to the conduct complained of
and likely to be redressed by the requested relief.” Orange Park Florida T.V., Inc. v. FCC, 811
F.2d 664, 670 (D.C. Cir. 1987). NABOB fails to plead a specific injury that is likely to be
remedied by denial of BPCI’s applications.”> It merely asserts its general “interest in the nation’s
rapidly evolving telecommunications policy” and the fact that it “has filed numerous pleadings

in the Commission’s proceedings establishing the PCS rules.” Petition at 2. Nowhere in the

! BPCI participated in the Block A and B auctions for the Charlotte-Greensboro-
Greenville-Raleigh MTA (Market No. 06) and the Knoxville MTA (Market No. 44) and
was the high bidder for the Block B licenses in both markets. BPCI timely submitted its
down payment and Form 600 applications for these markets. On April 12, 1995, BPCI’s
applications appeared on public notice. See FCC Public Notice, Report No. CW-95-02
(Apr. 12, 1995).

2 NABOB does not even assert that it was a bidder in the A and B Block auctions. It only
makes a general assertion that it plans to bid in the C Block auctions.

2



petition does NABOB assert how it will be injured by grant of BPCI’s applications.’> Accord-
ingly, NABOB lacks standing and its petition should be dismissed.
I NABOB’S PETITION TO DENY SHOULD BE DISMISSED AS DEFECTIVE

Not only does NABOB lack standing to file the subject petition, but its petition should be
dismissed for failure to assert any basis for denying BPCI’s applications. NABOB’s only
arguably substantive claim is a speculative argument that certain other auction participants may
have acted anticompetitively.* It makes no claims regarding BPCI. Accordingly, the petition
should be dismissed as defective.

Specifically, NABOB’s petition fails to meet the requirements of Section 309(d) of the
Communications Act. Pursuant to Section 309(d), all petitions to deny must:

® contain specific allegations of fact sufficient to show that . . . grant of the applica-
tion would be prima facie inconsistent with [the public interest]; and

3 Although NABOB does claim that it may be irreparably harmed if a stay of the licensing
process is not granted because it will be unable to access capital, acquire base station
sites, access distributors and retailers, and will lose market share, these claims are both
speculative and unrelated to denial of BPCI’s application. BPCI has previously
responded to NABOB’s requests for stay and incorporates that filing by reference here.
See BPCI’s Opposition to Requests for Stay, PP Docket No. 93-253, ET Docket No. 92-
100, filed May 19, 1995. Moreover, BPCI notes that Section 1.44(e) of the
Commission’s rules specifically requires that all stay requests be filed as separate
pleadings. 47 C.F.R. § 1.44(e).

¢ NABOB alleges, without any evidentiary support, that many auction participants engaged
in “an unlawful territorial allocation” by forming partnerships to ensure that the
participants did not bid against one another. Petition at 11. It states that there were a
number of “companies that appeared to be logical competitors for the PCS licenses:
AT&T, McCaw Cellular, NYNEX, Bell Atlantic, U S West, Air Touch Communications,
Sprint, TCI, Cox Communications, Comcast, MCI, Ameritech, BellSouth, GTE and
Southwestern Bell.” Id. It then implies that many of these companies attempted an
unlawful territorial allocation by forming certain partnerships (i.e., AT&T Wireless PCS,
Inc., PCS Primeco, L P., Wireless Co., L.P., and Phillie Co., L.P.). /d BPCI is not even
a member of any of these partnerships. In fact, it bid against them in the auction.
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® contain affidavits supporting the specific allegations from person(s) with personal
knowledge thereof;

47 U.S.C. § 309(d). In implementing this mandate, “the Commission canvasses the petition and
supporting affidavits for concrete factual assertions which if proved in a subsequent hearing
would alter the Commission’s public interest calculus.” See Gencom v. FCC, 832 F.2d 171, 180-
81 (D.C. Cir. 1987); United States v. FCC, 652 F.2d 72, 88-90 (D.C. Cir. 1980) (en banc).
Petitions that merely state “ultimate, conclusionary facts or more general allegations” are
insufficient to support a petition to deny. Uhnited States v. FCC, 652 F.2d at 89; Columbus
Broadcasting Coalition v. FCC, 505 F .2d 320, 323-24 (D.C. Cir. 1974). NABOB’s petition
contains no factual assertions relating to any of the applications and it does not even contain an
“ultimate, conclusionary fact[] or more general allegation[]” regarding BPCI. Thus, the petition
fails to satisfy the threshold requirements of Section 309.

Given that NABOB stated no basis for the denial of BPCI’s application, it would appear
that the only basis for including BPCI in NABOB’s petition to deny was to delay the A and B
Block licensing process in the event its stay request is unsuccessful. The Commission has
previously found that the filing of such a petition constitutes an abuse of process. See Radio
Carrollton, 69 FCC 2d 1139, 1149-53 (subsequent history omitted); Gill Industries, 56 FCC 2d

765, 769 (1975).



CONCLUSION

Based on the foregoing, BPCI respectfully requests that NABOB’s petition to deny be

dismissed.

May 25, 1995
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